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Claim rejections under 35 U.S.C. §§102 and 103 

Claims 1-8, 12, 16-24, 28, and 32 were rejected under 35 U.S.C. § 102(b) 
as being anticipated by U.S. Patent No. 5,267,560 to Cohen. Claims 9-10, 14-15, 
25-26, and 30-31 were rejected under 35 U.S.C. § 103(a) as being unpatentable 
over Cohen and further in view of U.S. Patent No. 4,543,956 to Herscovici. 
Applicants respectfully traverse these rejections. 

The Examiner argued that Cohen "shows a method of applying a signal to 
a site on the right ventricular septum of the heart and configuring the signal to be 
capable of modifying, increasing or decreasing the contractility of a portion of 
the heart, the left ventricle, the septum and the right ventricle of the heart. ..." 
Even if it is assumed, for the sake of argument, that this characterization of 
Cohen is correct, Cohen fails to teach or suggest that the applied signal 
comprises an "Excitable-Tissue Control (ETC) signal," which is a central feature 
of independent Claims 1 and 17. An ETC signal is defined in the specification 
of the present application as follows: 

The non-excitatory signal is such as does not induce action potentials 
in cardiac muscle cells, but rather modifies the cells' response to the 
activation. In the context of the present patent application, the use of 
such a non-excitatory signal is referred to as Excitable-Tissue 
Control (ETC). The non-excitatory signal may be applied in 
combination with a pacemaker or defibrillator, which applies an 
excitatory signal (i.e., pacing or defibrillation pulses) to the heart 
muscle (paragraph [0004]). 

Thus, it is clear that the ETC signal of Claims 1 and 17 explicitly excludes a 
signal which is simply an excitatory signal, such as a pacing signal. (It is noted, 
however, that application of an excitatory signal in conjunction with the ETC 
signal would fall within the scope of these claims; see, for example, paragraph 

[0043] of the specification.) 

In contrast, Cohen describes "improving the ventricular activation 
sequence of the heart by pacing at an advantageous selected ventricular location 
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to achieve shortening of the QRS complex or pacing at multiple advantageous 
selected ventricular locations. . ." (abstract, emphasis added). The excitatory 

pacing signal described by Cohen fails to meet the central feature of Claims 1 
and 17 that the applied signal is an ETC signal, i.e., a non-excitatory signal. 

The above characterization of Cohen as describing only pacing signals is 
supported in each of the sections of Cohen cited by the Examiner, as follows: 

• Col. 3, line 34 - col. 4, line 33: "A pacemaker system that provides 
the ability to shorten the Q-T interval during pacing would 
significantly improve the ventricular function of pacemaker 
recipients" (col. 4, lines 25-28, emphasis added). 

• Col. 10, lines 16-63: "A conventional pulse generator and pacing 
lead (pacing wire) are shown which initiate activation at least one 
cell in the right ventricular apex (col. 10, lines 20-24, emphasis 
added); "The ventricular sequential pacing as described herein will 
produce Q-T interval shortening when compared to conventional 
pacing regardless of the ventricular dimensions considered. . ." (col. 
10, lines 57-60, emphasis added). 

• Col. 12, lines 12-63: "FIGS. 6a-6c illustrate one form of ventricular 
sequential pacing. . (col. 12, lines 12-13, emphasis added). 

• Col. 13, lines 29-61 : "FIGS. 8a-8c and 9 illustrate a further method 
of ventricular sequential pacing. . ." (col. 13, lines 29-30, emphasis 
added). 

• Col. 14, line 47 - col. 15, line 2): "FIGS. lOa-lOc and 1 1 illustrate 
three simultaneous firing pacing foci in a ventricular sequential 
pacing system. . ." (col. 14, lines 29-30, emphasis added). 

Applicants thus respectfully submit that independent Claims 1 and 17 are 
allowable over Cohen. Dependent Claims 2-16 and 18-32, which depend from 
Claims 1 or 17, are also allowable over Cohen. 

Doubling patenting rejection 

Claims 1, 2, and 5-7 were rejected for obviousness-type double patenting 
over Claims 2, 4-5, and 18 of U.S. Patent No. 6,330,476. While not necessarily 
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agreeing with this rejection. Applicants are submitting a terminal disclaimer to 
expedite issuance of a patent on the subject matter believed to be allowable in the 
present application. 

Allowable subject matter 

Applicants thank the Examiner for the indication that Claims 1 1, 13, 27, 
and 29 recite patentable subject matter. 

Applicants believe the remarks and terminal disclaimer presented 

hereinabove to be fully responsive to all of the grounds of rejection raised by the 
Examiner. In view of these remarks and terminal disclaimer, Applicants 
respectfully submit that all of the claims in the present application are now in 
order for allowance. Notice to this effect is respectfully requested. 
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Respectfully submitted. 
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